training admittedly did not enter into Chaney Creek's
decision not to hire him.  See Pasula, supra.9/

Shell, Chaney Creek's personnel director, admitted at
hearing that the fact that Tolbert's miner identification
card was not up-to-date on February 25,11986, had nothing
do with why Tolbert was not hired.  Indeed, Shell admitted
that he did not even notice at that time that Tolbert's ca
was expired, and that he did not discuss the matter with
Tolbert.

Moreover neither Shell nor Collins even mentioned
Tolbert's eligibility to go underground as a basis for not
hiring him in their statements to the MSHA investigator,
may reasonably be inferred therefore that this issue was n
considered by Chaney Creek as a factor in not hiring Tolbe
Indeed, Chaney Creek did not even raise the issue of
Tolbert's eligibility to go underground as a defense in it
Answer filed June 30, 1986; nor did the company raise the
question in its "Statement of the Issues" in its October 8
response to the Prehearing Order.  At that time, one week
before the scheduled hearing, Chaney Creek's sole defense
Tolbert's claim was that it simply was not hiring on
February 25th, but rather was "was in the process of layim
off several miners."  It is plainly apparent that this new
defense arose for the first time at hearing only after it i
discovered that the evidence would not support the earlier
alleged defense.10/

V The Commission stated in Pasula that:

It is not sufficient for the employer to show that
the miner deserved to have been fired for engaging
in the unprotected activity; if the unprotected
conduct did not originally concern the employer
enough to have resulted in the same adverse action,
we will not consider it.  The employer must show
that he did in fact consider the employee deserving
of discipline for engaging in the unprotected
activity alone and that he would have disciplined
him in any event.

i It(is not disputed in this case that Chaney Creek
ordinarily did require its new employees to be current in
their training.  The application forms submitted into
evidence show that Chaney Creek customarily did verify
whether its new employees had received their annual
retraining.  However, in this case, it is clear that Chaney
Creek did not consider the matter and it is accordingly not
relevant.
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